STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
EMVA J. BROMWN
Petitioner,
VS. Case No. 04-0511

SUNBELT HEALTH CARE

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice and in accordance with Section 120. 569
and Subsection 120.57(1), Florida Statutes (2003), a fina
heari ng was held on May 17, 2004, in Dade Cty, Florida, before
Fred L. Buckine, a duly-designated Adm nistrative Law Judge of
the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Emma J. Brown, pro se
38723 Barbara Lane
Dade Cty, Florida 33523

For Respondent: Alan M Gerlach, Esquire
Adventi st Health System Legal Services
111 North Ol ando Avenue
Wnter Park, Florida 32789

STATEMENT OF THE | SSUE

The issue to be resolved is whether Petitioner, Emma J.
Brown, was subject to discrimnation in her enploynent by

Respondent for the reasons all eged in her Petition for Relief.



PRELI M NARY STATEMENT

On June 27, 2003, Petitioner, Emma J. Brown, filed a
conplaint wwth the Florida Comm ssion of Human Rel ati ons
("Comm ssion"), alleging that she believed she had been

di scri m nat ed agai nst pursuant to Chapter
760 of the Florida Cvil R ghts Act, and/or
Title VIl of the Federal G vil Rights Act,
and/ or Age Discrimnation in Enploynment Act,
and/or the Anericans with Disabilities Act
as applicable for the follow ng reason(s):
On July 5, 2002, | was subject to different
terns and conditions and term nated because
of nmy race (bl ack).

The Conmi ssion, after investigation of Petitioner's
conpl aint, found no reasonable basis to conclude that Petitioner
had been subject to discrimnation, and on January 9, 2004,

i ssued a Notice of Determ nation: No Cause.

Petitioner filed a tinely request for hearing pursuant to
Section 120.569 and Subsections 120.57(1) and 760.11(7), Florida
Statutes (2003). On February 12, 2004, this matter was referred
to the Division of Adm nistrative Hearings, and on that date,
the Initial Oder was entered.

On February 18, 2004, Petitioner responded to the Initial
Order, and on February 19, 2004, Petitioner filed a letter
regardi ng being represented by a non-lawer at the hearing.

On February 20, 2004, a Notice of Hearing, scheduling the

final hearing for April 8, 2004; an Order of Pre-hearing



I nstructions; and an Order, enclosing rules regarding qualified
representatives, were entered.

On February 27, 2004, Petitioner filed a request for
conti nuance of the final hearing, and on March 11, 2004, an
Order was entered, rescheduling the final hearing for May 17,
2004. On March 12, 2004, an Order extending the time for filing
the authorization of Petitioner's prospective qualified
representative to April 2, 2004, was entered.

On April 29, 2004, a Notice of Appearance and Respondent's
Wtness List were filed by Alan M Cerlach, Esquire.

On May 5, 2004, a copy of a letter to Charlene Barrett from
Petitioner regarding resolution of the matter was filed. On
May 14, 2004, Respondent's Mdtion to Preclude Petitioner's
Calling Wtnesses and Introducing Exhibits was fil ed.

On May 17, 2004, at the final hearing, it was established
that Petitioner and Respondent had engaged in ongoi ng
di scussions over a five-day period but were unable to resolve
their differences. The parties did not exchange exhibits or
witness lists and did not engage in any discovery. Based upon
the failure to engage in discovery, Respondent's Mtion to
Preclude Petitioner's Calling Wtnesses and | ntroduci ng Exhibits
was deni ed.

Petitioner testified in the narrative, cross-examned five

of Respondent's seven w tnesses, and offered three exhibits (P-1



t hrough P-3), which were accepted into evidence. Respondent
offered the testinony of seven witnesses and offered ten
exhibits (RA through R-J), which were accepted into evidence.

On May 19, 2004, Respondent filed a Mdtion for Extension of
Tinme to file proposed recommended orders. On June 1, 2004, the
one-volume Transcript of the final hearing was filed, and on
that date, an Order granting Respondent's Mbtion for Extension
of Time to file proposed recommended orders was entered.

On June 14, 2004, Petitioner filed a notion for extension
of time to file proposed recomrended orders, and on June 17,
2004, an Order granting Petitioner's notion was entered,
extending the time for filing proposed recormmended orders to
July 11, 2004, thereby waiving the tinme requirenent for this
Recommended Order. See Fla. Admin. Code R 28-106. 216.

Respondent's Proposed Recommended Order was filed on
June 18, 2004, and Petitioner's Proposed Recommended Order was
filed on July 20, 2004. Both parties' proposals were given
consideration in the preparation of this Recomended O der.

FI NDI NGS OF FACT

Based upon the deneanor of the witnesses while testifying,
exhibits admtted in evidence, and stipulations and argunment of
the parties, the followng relevant, material, and substantive

facts are found:



1. Petitioner, Emma J. Brown (Ms. Brown), an African-
American femal e, began working for Respondent, Sunbelt Health
Care (Sunbelt), a nursing hone in Zephyrhills, Florida, as a
Certified Nursing Assistant (CNA) on or about February 11, 2002,
after an interview by Barbara Derby-Bartlett (M. Derby-
Bartlett), director of nursing, who made the decision to hire
Ms. Brown. Margaret Levesque (Ms. Levesque), a white femal e,
was hired as a CNA by Sunbelt in June of 2002. A CNA' s duties
i nclude assisting the nursing staff in overall patient care.

2. At the time of their hire, all new enpl oyees were
required to attend an orientation process. During orientation,
new enpl oyees, including Ms. Brown, were given a copy of
Sunbel t's enpl oyee handbook and other printed materials,

i ncluding Sunbelt's "Call -Of Guides" policy. The "Call-Of

Gui des" policy specifies the means and net hod enpl oyees are
required to foll ow when they can not be present for their
schedul ed work shifts. The policy also inforns the new enpl oyee
t hat repeated absenteeismw |l result in imed ate dism ssal.

3. Sunbelt is a 24-hour, full-care facility with residents
| ocated in both its north side wing and south side w ng.

Enpl oyees work on both wings. Sunbelt used two shifts, the day
shift and the night shift, to provide residents with 24-hour
care and service. M. Brown testified that at the time of her

hire, she infornmed Sunbelt that she could not work the day



(first) shift because she had another job. Her request to work
the night (second) shift was granted.

4. On February 22, 2002, after 11 days of enpl oynent,

Ms. Brown suffered an on-the-job injury to her wist. M. Brown
re-injured her wist on March 22, 2002, and suffered an on-the-
j ob back injury on April 7, 2002.

5. M. Brown, through counsel, filed workers' conpensation
clainms for her on-the-job injuries. M. Brown' s treating
physi ci an placed her on work restrictions, limting her duties
to no bending and no |ifting over 20 pounds. On or about
May 24, 2002, Ms. Brown returned to work and presented her work
restrictions, and Sunbelt assigned Ms. Brown to the night shift
to performlight-duty work assignnments. The light-duty work
assigned to Ms. Brown consisted of answering residents' cal
lights, checking their vital signs, assisting residents with
their neals (passing trays), and replenishing their water
supplies on both the north and south w ngs.

6. M. Brown requested that Sunbelt change her work
schedule to day shift and allow her to work five consecutive
days with weekends off. This request was deni ed.

7. During the pertinent tinme, two other CNAs, Ms. Levesque

and Shirley Manley (Ms. Manley), were also on |ight-duty.



Ms. Levesque and Ms. Manley, white fermales, perforned |ight-duty
wor k assi gnments on both the north and south wings simlar to
t hose perfornmed by Ms. Brown.

8. According to Ms. Brown, M. Levesque worked weekdays
for two consecutive nonths with no weekend duty, and she was not
allowed to do |ikew se.

9. On June 6, 2002, Sunbelt transferred Ms. Brown from
night shift to day shift. M. Brown naintained that there is
"nmore |ight-duty work™ during the day shift than during the
night shift, and by keeping her on the day shift, her workl oad
was i ncreased when conpared to CNAs working during the night
shift.

10. Ms. Brown filed her claimof discrimnation, and
Sunbel t, by and through counsel, attenpted settl enent of
Ms. Brown's claimof discrimnation w thout success. M. Brown
mai ntai ned that the proffered settlenment did not justify the
treat nent she received.

11. Sunbelt presented the testinony of Ms. Levesque, who
was hired in June 2002 as a CNA but was initially assigned to
the duty and function of "staffing coordinator.” The staffing
coordinator is a day shift enpl oyee whose primarily duties
consi sted of preparing CNAs' work schedul es and identifying and

securing replacenments for those CNAs who called in and, for



what ever reasons, did not or could not report for duty as
schedul ed. During her staffing coordinator assignnent,

Ms. Levesque also assisted CNAs in their duties, but was
assigned light-duty with a 20-pound lifting restriction. Her
CNA duties include passing food trays during breakfast, |unch,
and di nner; replenishing water; and anything that did not
require her to physically pick-up and/or |ift a resident.

12. In or about md-August of 2002, Ms. Levesque's
schedul e changed, and she was required to work every ot her
weekend. On several occasions, M. Levesque and Ms. Brown
wor ked on the sane shift, but not on the sane w ng.

13. M. Derby-Bartlett testified that upon receipt froman
enpl oyee' s physician detailing the enployee's limtations, she
woul d work within those specific limtations in assigning CNAs
to light-duty. According to Ms. Derby-Bartlett, |ight-duty work
assignnments are |l ess during the night when residents are asl eep
and nore during the day when residents are awake.

14. After her appointnent to the position of director of
nursing, Ms. Derby-Bartlett becane aware that Ms. Levesque was
not working every other weekend and i nfornmed Ms. Levesque that
she woul d be schedul ed to work every ot her weekend.

Ms. Levesque's request for a couple of weeks to nake adjustnents
was granted, and she thereafter was scheduled to work every

ot her weekend.



15. M. Derby-Bartlett confirnmed that Ms. Brown was
assigned light-duty work assignnments on June 6, 2002, and
Ms. Brown was a no-show for work. On July 3, 2002, Ms. Brown
was assigned light-duty, and she called in as a no-show. On
July 4, 2002, Ms. Brown was assigned light-duty, and she did not
call in or show for work. On July 5, 2002, Ms. Brown was
assigned light-duty, and she did not call in or show for work.

16. M. Derby-Bartlett contacted the staffing person on
each day Ms. Brown called in and on each day Ms. Brown was a no-
show, confirm ng the accuracy of the reports.

17. Ms. Derby-Bartlett contacted Ms. Brown regarding her
no-calls and no-shows and infornmed her of Sunbelt's policy of
termnation for repeated absenteeism M. Brown, believing her
doctor had call ed Sunbelt on one of the days she was a no-show,
was m staken because no doctor called. On July 5, 2002,

Ms. Derby-Bartlett conpleted Sunbelt's disciplinary formto
termnate Ms. Brown due to her several no-calls and no-shows, in
violation of Sunbelt's policy, and forwarded her recomendati on
to Maria Coddi ngton, Sunbelt's unit manager

18. M. Derby-Bartlett testified that since her
appoi ntment as director of nursing, the no-show no-cal
termnation policy has been consistently applied, and she was
not aware of any enpl oyee who had been no-show no-call for two

consecutive days who had not been term nated



19. Five nonths after hiring Ms. Brown, Ms. Derby-Bartlett
term nated her.

20. Sunbelt's enpl oyee handbook's "Call -Of Cui des" policy
regardi ng absenteei smprovides, in pertinent part that: "if
enpl oyees do not call in or do not show up for work for two
consecutive days or three nonconsecutive days, it is grounds for
termnation.” Each enployee, as did Ms. Brown, signed
i ndi vi dual enpl oynment docunments attesting to having received a
copy of Sunbelt's "Call-Of Guides" policy when hired.

21. Ms. Brown was term nated because of her violation of
Sunbelt's policy regarding two or nore absenteei sm w thout
notice to her enployer and her repeated failure, albeit her
belief that her physician was going to call on her behalf and
did not do so, to tinmely inform her enployer of her absence from
schedul ed duty.

22. Ms. Brown's term nation by Sunbelt was based on her
violation of their enployee work attendance policy and not
because of her race and/or ethnic origin.

23. Ms. Brown failed to present a prinma facie case of

di scrim nation based on her race as alleged in her conplaint of
di scrim nation.

CONCLUSI ONS OF LAW

24. The Division of Admi nistrative Hearings has

jurisdiction over the parties to and the subject matter of this

10



proceedi ng. 88 120.569, 120.57(1), and 760.11, Fla. Stat.
(2003) .

25. Petitioner has the burden of proving, by the
preponder ance of the evidence, that Respondent conmtted an

unl awf ul enpl oynent practice. Florida Departnent of

Transportation v. J. W C. Conpany, Inc., 396 So. 2d 778 (Fl a.

1st DCA 1981).

26. It is an unlawful enploynent practice for an enpl oyer
to discharge or otherwi se to discrimnate agai nst any individual
Wi th respect to conpensation, terns, conditions, or privileges
of enploynment, because of such individual's race.

§ 760.10(1)(a), Fla. Stat. (2003).

27. 1t also is an unlawful enploynment practice to
di scri m nat e agai nst any person because the person opposes an
unl awf ul enpl oynent practice or has filed a charge of an
unl awf ul enpl oynent practice. § 760.10(7), Fla. Stat. (2003).

28. The provisions of Chapter 760, Florida Statutes
(2003), are analogous to those of Title VII of the Cvil Rights
Act of 1964, 42 U.S.C. Sections 2000e, et seq. Cases
interpreting Title VII are, therefore, applicable to Chapter

760, Florida Statutes. School Board of Leon County v. Hargis,

400 So. 2d 103 (Fla. 1st DCA 1981).
29. Subsection 760.11(1), Florida Statutes (2003),

provides as follows, in pertinent part:

11



Any person aggrieved by a violation of ss.
760. 01- 760. 10 may file a conplaint with the
commi ssion within 365 days of the all eged
violation .
30. Petitioner filed her Charge of Discrimnation with the
Conmi ssi on on June 27, 2003.

Di sparate Treat nent

31l. In cases alleging racial discrimnation based on
di sparate treatnent, the conplainant bears the burden of proof

established in McDonnell Douglas v. Geen, 411 U S. 792 (1973),

and Texas Departnent of Community Affairs v. Burdine, 450 U.S.

248 (1981). Under this nodel of proof, the conplainant bears

the initial burden of establishing a prima facie of

discrimnation. |If the conplainant neets his or her initial
burden, the burden to go forward shifts to the enployer to
articulate a legitimte, non-discrimnatory explanation for the

enpl oynent action. See Departnent of Corrections v. Chandler,

582 So. 2d 1183 (Fla. 1st DCA 1991). |If the enployer neets its
burden of production, the conpl ai nant nust then persuade the
court that the enployer's proffered reason is a pretext for
intentional discrimnation. Conversely, if Petitioner fails to

nmeet the initial burden of proof to establish a prina facie

case, the inquiry ends.

12



32. To establish a prina facie case of racial

di scrimnation based on disparate treatnment, Petitioner nust
show the following: (a) she belongs to a racial mnority;

(b) she was subjected to an adverse enpl oynent action; (c) she
was qualified for her position; and (d) Respondent treated
simlarly situated enpl oyees outside the protected class nore

favorably. See Holifield v. Reno, 115 F.3d 1555, 1562 (1l1th

Cir. 1997).

33. Here, Petitioner proved that she, as an African-
American, belongs to a racial mnority.

34. Petitioner proved that she suffered an adverse
enpl oynent acti on because of her repeated failures to conply
with the policy of her enployer regarding tinely notice when one
is unable to report to work as schedul ed and was term nated by
her enpl oyer.

35. Petitioner proved that she was qualified for her
position as a CNA wi th Respondent.

36. Respondent's treatnent of all enpl oyees who viol ated
t he above-referenced policy was the same; nore than one failure
to tinely call in when the enpl oyee knows he/she woul d not be
able to report to work as scheduled resulted in term nation.

37. Petitioner does not deny that she did not call in when
she knew she was not going to be at work as schedul ed. She

excused her failure by her attenpt to blane her doctor (unnamned)

13



for failing to carry out his alleged pronmi se to call her
enpl oyer for her and inform her enployer that she would not be
at work on a date and time certain. This excuse was not borne
out by Petitioner's physician. The fact that she did not appear
for work on two consecutive schedul ed workdays and did not cal
on either of those days and the fact that she nmay have had a
reason, al beit a m staken reason, for one of her non-appearances
woul d not have deprived her enployer of a legitimte non-
di scrimnatory reason for taking disciplinary action for two
consecutive schedul ed work days of non-appearance. Petitioner
has not shown that Respondent's strict enforcenent of its policy
was a pretext for racial discrimnation.

38. Petitioner has failed to carry the initial burden of

making a prima facie case of discrimnation, and her Petition

for Relief nust be dism ssed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Fl orida Comm ssion on Human Rel ati ons
enter a final order dismssing the Petition for Relief filed by

Petitioner, Emma J. Brown.
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DONE AND ENTERED this 20th day of August, 2004, in

Tal | ahassee, Leon County, Fl ori da.

FRED L. BUCKI NE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 20th day of August, 2004.

COPI ES FURNI SHED,

Enma J. Brown
38723 Barbara Lane
Dade City, Florida 33523

Deni se Crawford, Agency Cerk

Fl orida Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Alan M Cerlach, Esquire

Adventi st Health SystemLegal Services
111 North Ol ando Avenue

Wnter Park, Florida 32789

Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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